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EN BANC
SOUTHWICK, PJ., FOR THE COURT:
1. Missssippi Vdley State University notified Dr. Petricia Black that her contract would not be
renewed. Shefiled alawauit agang the Univeraty and againgt severd individuds, including members of
the Board of Trustees of State Indtitutions of Higher Learning. She claimed tortious discharge and tortious
interference with her employment contract.
92. The University moved to dismiss Dr. Black'ssuit. After ahearing, the court dismissed, holding that
the Missssippi Tort Clams Act's one-year limitation period barred the clams.
13. On apped, Dr. Black dleges that the wrong statute of limitations was applied, that her claim
accrued ayear later than the date determined by the court, and that she was not required to exhaust her
adminidrative remedies. We agree that there was no requirement to seek administrative redress, but we
aso find that the statute of limitations did bar this suit. Therefore, we affirm.
FACTS
14. Mississppi Valey State Univeraty, a state-supported ingtitution, hired Patricia Black in 1997 as
an assistant professor of education. She adso served as director of the Department of Field Experiences,
the school's student-teaching program. Dr. S. L. Ansah, acting chair of the University's education
department, sent Dr. Black amemorandum dated May, 28, 1999, stating that he was recommending that
the Univeraty remove her asdirector of field experiences. The Universty accepted this recommendation.

Asof June 1, 1999, Dr. Black no longer served as director.

We deny the motion for renearing, withdraw the origina opinion, and subdtitute this one.
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5. At about the same time, the University decided not to renew Dr. Black's employment contract.
A letter dated May 28, 1999, was sent to Dr. Black informing her of the University's decision and that her
employment would end on May11, 2000, upon the completion of the following spring semester. Dr.
Black'sfina contract, which shesignedin August 1999, contained thelanguagethat " no further employment
would be offered.” In May 2000, at the conclusion of the spring semester, Dr. Black's employment did
in fact end.
T6. The Universty hasadminigrative remedies avail able to faculty members aggrieved by employment
decisons. Dr. Black did not utilize these procedures.
ANALYSS

1. Proper statute of limitations
q7. Dr. Black arguesthat the generd three-year satute of limitations gpplies. Miss. Code Ann. 8 15
1-49 (Rev. 2003). Thetrid court held that the Missssppi Tort Claims Act's one-year limitations period
was controlling. Miss. Code Ann. § 11-46-11(3) (Rev. 2002).
T18. To determine whether the trial court's decison was correct, we begin with a case cited by Dr.
Black, Paracelsus Health Care Corp. v. Willard, 754 So. 2d 437 (Miss. 1999). That opinion does not
addresstheissuein the present gpped, which iswhether aclam againg agovernmenta entity for damages
based upon aleged tortious breach of a contract is the sort of claim covered by the Tort Claims Act.
Paracel sus was not a suit againgt the State or one of its politica subdivisons.
19. A more gpt opinion is one from this Court, City of Grenada v. Whitten Aviation, Inc., 755 So.
2d 1208 (Miss. Ct. App. 1999). We hdd that the Tort Claims Act does not apply to "pure contract

actions," reasoning that when the State enters a contract, it waivesimmunity from suits brought to enforce



the contract. Whitten Aviation, 755 So. 2d at 1213 (112). But we also held that the Tort Clams Act
gopliesto claimsfor tortious breach of contract:

The clear intent of the legidaure in enacting [the Tort Clams Act] was to immunize the

State anditspolitical subdivisonsfrom any tortious conduct, induding tortious breach of

. .. contract.
.
110.  RdyingonWhitten Aviation, we concludethat the Tort Claims Act appliesto Dr. Black's attempt
to recover tort damages. Dr. Black only had a series of one-year contracts. Thereisno claimed breach
of any one-year contract that the University entered with her. The dleged wrongful conduct by the
defendants was the tortious failure to give her anew contract.
11. Inregardsto thetortiousinterference, Dr. Black's complaint allegesthat the defendants "intended
. . . to interfere with Black's continuing right to contract” with the University, and that they "madicioudy
interfered with Black's valid and enforceable contract and prospective business advantage causing non-
renewd of said contract and resulting in injury to Black.”
712.  Theduty not to interfere with formation of acontract or another'sright to pursue alawful business,
caling, trade, or occupation arisesin tort, not contract. See Bailey v. Richards, 236 Miss. 523, 111 So.
2d 402 (1959). Thetort prohibitsinterference with businessrelationsthat are not the subject of acontract
aswell as prospective contractud relationships and existing contracts. Hubbard Chevrolet Co. v. Gen.
Motors Corp., 682 F. Supp. 873, 877 (S.D. Miss. 1987). Unlike the tort of retdiatory discharge
discussed in Paracel sus, the breach of an underlying contract is not a necessary prerequisite or eement

for pursuing atortiousinterferencecdam. See Martinv. Mem'l Hosp. at Gulfport, 130 F. 3d 1143, 1151

(5th Cir. 1997) (describing elements of tort under Mississippi law). Since Dr. Black's clam of tortious



interferenceisatort clam and not a contract claim, she may only pursue that clam againg the State using
the Tort Clams Act.
113. Thisistrue because the Tort Clams Act's remedy "is exclusve of any other civil action or civil
proceeding by reason of the same subject matter againgt the governmenta entity . . . for theact or omisson
whichgaverisetotheclamor suit." Miss. Code Ann. § 11-46-7(1) (Rev. 2002). If the Tort ClamsAct
provides a remedy for an injury caused by officiad acts or misconduct, then the Tort Claims Act is the
exclusve remedy for dl clams that may be asserted based upon that misconduct. See City of Jackson
v. Sutton, 797 So. 2d 977, 980 (19) (Miss. 2001).

2. Accrual of cause of action.
914.  Dr. Black arguesthat shetimdy filed her claim even under theMississppi Tort ClamsAct because
her clam did not "accrue" and the limitations period did not begin to run until the last date of her
employment on May 11, 2000. She received notice of the supposed tortious conduct much earlier than
May 2000, but the question is when she first became able to sue on her daim.
115. Therearevariousdescriptionsfor when atort cause of action accrues. It hasbeen stated that "the
cause of action accrues and the limitations period begins to run when the plaintiff can reasonably be held
to have knowledge of the injury or disease” Owens lllinoisv. Edwards, 573 So. 2d 704, 709 (Miss.
1990). Inaddition, "acause of action accrues only when it comesinto existence as an enforcegble clam;
that is, when the right to sue becomesvested. A cause of action must exist and be complete before an
action can be commenced, and, when a suit is begun before the cause of action accrues, it will generdly
be dismissed if proper objectionismade.” Id. at 706-07.

116. A useful summary of these rules gppearsin arecent treatise:



the statute of limitation beginsto run when acomplete cause or right of action accrues, and

only & suchtime. The statute of limitation does not begin to run until there arein being a

person capable of suing and a different person cagpable of being sued.
GERALD GAGGINI, MISSISSIPPI LIMITATIONS OFACTIONS 82.05 (MLI Press 2000) (footnotes omitted).
The gatute of limitation cannot be running if a potentid plaintiff is not yet legaly entitled to bring aclam.
We need then to determine when Dr. Black could first have filed uit.
917.  According to Dr. Black's complaint, the Universty tortioudy interfered with her contract with its
decison not to renew it. Sinceit is undisputed that the University notified Dr. Black of its employment
decisonby letter dated May 28, 1999, if that decis on arosefromtortiousinterference or other misconduct,
thenthose actsmust have occurred by May 28, 1999. That dateisamost two yearsbefore Dr. Black filed
her suit. Her employment, though, had not yet ended. Had Dr. Black brought suit shortly after recaiving
the notice, would it have been premature?
118. To answer this question, we start with determining if the May 1999 notice should be seen under
Dr. Black'sverson of eventsas notice of afully completed tort. If it was, then the fact that the harm would
not be suffered for another year would not prevent dl the ements of the tort, including the amount of
damages, from being known. Before there can be a cause of action for a tort, there must be both the
tortious conduct and an injury. McMillan v. Puckett, 678 So. 2d 652, 654 (Miss. 1996).
119.  Since Dr. Black wastold enough in May 1999 to know that she would no longer be employed a
year later, and Snce her injury was therefore known even if prospective, did she have a cause of action at
that time? Wefind no reason to conclude that a person with known and measurable harm that awaitssoldy
the passage of timeto inflict itself, may not sue because of that futurity until thetime haspassed. Werethis
a breach of contract suit instead of a tort action, such early notice of a contracting party's refusal to

perform would be caled ananticipatory breach. A cause of action for that breach occurs when the notice



was received, "regardless of the time when the damages from the breach occurred.” Johnson v. Cridler,
156 Miss. 266, 125 So. 724 (1930), still recognized as controlling in Young v. S. Farm Bureau Life
Ins. Co., 592 So. 2d 103, 107 (Miss. 1991). We find such reasoning equaly applicable to this tort suit.
920.  Onereasonfor determining that no cause of action yet existed for Dr. Black after receivingtheMay
1999 notice would beif the passage of time was in fact not the only remaining condderation. However,
thereis no evidence that the notice was taken to be anything other than conclusive. Indeed, the grievance
procedure that might have overturned the decison was not pursued. Dr. Black was not seeking
reingtatement but only damages. Her injury has occurred.

921.  Another possiblereason for deciding that no cause of action yet existedin May 1999isif Dr. Black
neither knew nor should she have known at that time of the alegedly tortious conduct by one or more
defendants. The tort does not rely smply on the refusa to present a new contract. It requires improper
interference with the contract. Dr. Black has asserted in this case that in the spring of 1999, shortly before
she wasrefused anew contract, she had reported " crimina misconduct of oneof her . . . student teachers,”
the conduct being the displaying of agun on the high school campus where the sudent wasteaching. She
aleges that immediately thereafter, she became subject to retdiation. Included were false accusations
agang her, harassment by a co-worker, and within amonth or two of her reporting the conduct, the May
1999 natification that her contract would not berenewed. At no timein these proceedings has she aleged
that shefalled to redize the connection that she presently claims between her "whigtle-blowing" and the
refusd to give her anew contract. Therefore, Dr. Black knew of her claim when or soon after shereceived
the May 1999 notice.

722.  Wedso should examinewhether 21999 amendment tothe Missssppi Tort ClamsAct affectsany

of these conclusons. One section provides that a clamant must give notice to the governmenta entity



ninety days prior to bringing suit. Miss. Code Ann. 811-46-11 (1) (Rev. 2002). Another section states
that the statute of limitation is briefly tolled after the notice is given:

A notice of clam isrequired and that the filing of said notice shdl serve to toll the statute

of limitationsfor a period of ninety-five (95) days from the date the chief executive officer

of the state agency receives the notice of claim, . . . during which time no action may be

maintained by the clamant unless the damant has received a notice of denid of clam.

After the talling period has expired, the clamant shdl then have an additiona ninety (90)

days to file any action againg the governmenta entity served with proper clam notice.

However, should the governmenta entity deny any such clam, then the additiond ninety

(90) daysduring which the damant may file an action shdl beginto run uponthedamant's

receipt of notice of denid of claim from the governmentd entity.
Robertsv. New Albany Separate Sch. Dist., 813 So. 2d 729, 731 (15) (Miss. 2002), summarizing Miss.
Code Ann. § 11-46-11(3) (Rev. 2002).
123.  Applyingthisruleto the present case, Dr. Black filed two notice letters, one on April 6, 2001, and
another on May 8, 2001. Since we have held that any tortious misconduct causing Dr. Black'sinjury must
have occurred by May 28, 1999, the two notices were well beyond the one-year time limit. Therefore,
the triad court correctly ruled that Dr. Black did not bring her suit within one year of any "actionable
conduct," and her claims are time-barred.

3. Exhaustion of Administrative Remedies
924. The Universty arguesthat Dr. Black was required to exhaust the school's administrative remedies
prior to bringing suit. However, exhaugtion of remedies for auniversity employeeis only necessary when
rendatement to employment is being sought. Bd. of Trustees of Sate Inst. of Higher Learning v.

Brewer, 732 So. 2d 934, 936 (Miss. 1999). Dr. Black has sought only damages. She could proceed

without pursuing adminigtrative remedies.



925.  This conclusion does not invaidate the lower court's dismissa.  Since we have found the dams
were not timely brought under the Mississippi Tort ClamsAct, dismissa was proper regardless of whether
Dr. Black pursued her administrative remedies.

126. THE JUDGMENT OF THE LEFLORE COUNTY CIRCUIT COURT ISAFFIRMED.
COSTSARE HEREBY ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING, PJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



